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MOON'S ADM'X v. HIGHLAND DEVELOPMENT CO. 
Nov. 23, 1905. 
[52 S. E. 209.] 

1. Trusts — Trust Deeds — Construction — Deed by Beneficiary. — Cer- 
tain property was conveyed by a husband to trustees for a valuable 
consideration for the benefit of his wife; the deed providing that, in 
the event of the husband's death before the wife, the trustees should 
convey the property to her for life, remainder in fee to such persons 
as she might appoint, and in default thereof to her heirs, and that, in 
case she died before the husband, then the trustees should convey the 
property to such persons as the wife appointed by will, and in de- 
fault of such appointment to her children. The husband survived the 
wife, who died, leaving a last will and testament, by which she de- 
vised the estate to her son and daughter. Held, that such devisees 
took a fee-simple estate. 

2. Limitation of Actions — Acknowledgment of Debt. — In a parti- 
tion suit one of the parties consented to a decree recognizing that his 
share in one of the tracts was bound by the lien of a mortgage. The 
degree was entered two days before May 1, 1903, at which date, by 
terms of Code 1887, § 2935 [Va. Code 1904, p. 1555], the limitation of 
the right to enforce such mortgage expired. Thereafter trustees un- 
der such mortgage revived such partition suit by a cross-bill sought 
to foreclose the mortgage. Held, that by such consent decree the 
bar of limitations as against the enforcement of the mortgage was 
removed. 

3. Partition — Creditors' Bill — Parties. — Where, in a partition suit 
as originally instituted, partition was not the sole relief demanded, 
and subsequent decrees and proceedings had made the case in effect 
a creditor's bill for the satisfaction of liens due by the coparceners 
and binding on the estate to be partitioned, it was error to dismiss a 
party claiming title adverse to any party to the cause, on the ground 
that such issue could not be determined in the partition suit. 



PENCE v. LIFE. 
Nov. 23, 1905. 
[52 S. E. 257.] 

1. Frauds, Statute of — Oral Contract for Sale of Land — Part Per- 
formance. — A purchaser, after entering into possession of land under 
the contract of purchase and the payment of a part of the purchase 
price, entered into an oral agreement modifying the contract. He 
continued in possession. Held not a part performance sufficient to 
take the parol contract out of the operation of the statute of frauds. 

2. Wills— Election— Provisions for Wife.— Code 1887, § 2271 [Va. 
Code 1904, p. 1132], authorizing a widow to elect to waive a provision 
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for her in her deceased husband's will and demand her dower, only 
provides how a widow must proceed who desires to reject the provi- 
sion made for her by her husband's will out of property other than 
her own; and, where a husband disposes of his wife's property and 
makes a provision for her by his will, she has the same right, of elec- 
tion as any other person. 

3. Same — Election by Widow. — A husband disposed, by his will, of 
land belonging to his wife and also made provision for her. After his 
death and before the probate of his will she conveyed the property to 
a purchaser with covenants of general warranty. Held, that the wife 
elected to claim the land as her own by title paramount to the will, 
and her purchaser acquired a good title. 

4. Specific Performance — Contract to Purchase Realty — Decree. — 
A decree of specific performance of a contract for the sale of land 
should comply with the terms of the contract, and the purchaser 
should not be required to purchase without being given the privilege 
of executing a deed of trust to secure the price unpaid, as authorized 
by the contract. 



LANE BROS. & CO. v. BOTT. 
Nov. 23, 1905. 
[52 S. E. 258.] 

1. Appeal — Improper Admission of Evidence — Harmless Error. — 

The general rule that the improper admission of evidence which may 
have been prejudicial, though it is doubtful whether it was or not, 
constitutes reversible error, is subject to the exception that if in such 
case there is a demurrer to evidence, and an alternative verdict, the 
admission of illegal evidence will not reverse, where, under the rules 
governing demurrers to evidence, the remaining evidence suffices to 
sustain a judgment for the demurree. 

2. Trial — Demurrer to Evidence — Effect. — Where, in an action for 
personal injuries, the evidence as to plaintiff's alleged contributory 
negligence is conflicting, and defendant, by demurring to the evi- 
dence, withdraws that question from the consideration of the jury, 
the court must find plaintiff not guilty of contributory negligence, if 
the jury might have so found. 

8. Master and Servant — Injuries to Servant — Explosion of Blast in 
Rock Quarry — Contributory Negligence. — Where plaintiff, a quarry 
employee, during whose absence a hole for blasting was loaded, and 
who on his return was told by the superintendent, in response to his 
direct inquiry, that it was unloaded, was injured by an explosion while 
attempting to drill out the hole, in compliance with the superintend- 
ent's orders, he was not guilty of contributory negligence, as he had 
a right to rely on the superintendent's assurance, without employing 



